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Integrate Procurement Policies and 
Consider Long-Term Procurement 
Plans. 
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OPENING COMMENTS OF THE CALIFORNIA LARGE ENERGY  
CONSUMERS ASSOCIATION, CALIFORNIA MANUFACTURERS AND 

TECHNOLOGY ASSOCIATION, CITY AND COUNTY OF SAN 
FRANCISCO, CORAL POWER, L.L.C., ENERGY USERS FORUM, J. 
ARON & COMPANY, STRATEGIC ENERGY, L.L.C., ALLIANCE OF 

RETAIL ENERGY MARKETERS, WESTERN POWER TRADING 
FORUM AND DIVISION OF RATEPAYER ADVOCATES ON THE 
DRAFT DECISION OF ADMINISTRATIVE LAW JUDGE CAROL 

BROWN ON NEW GENERATION AND LONG-TERM CONTRACT 
PROPOSALS AND COST ALLOCATION  

 
 

I. INTRODUCTION 
Pursuant to Rule 77.7 of the Commission’s Rules of Practices and Procedure, the 

Division of Ratepayer Advocates (DRA), California Large Energy Consumers 

Association (CLECA), California Manufacturers and Technology Association (CMTA), 

City and County of San Francisco (CCSF), Coral Power L.L.C., Energy Users Forum, J. 

Aron & Company, Strategic Energy, L.L.C., Alliance of Retail Energy Marketers 

(AReM) and Western Power Trading Forum (WPTF) hereby submit these joint Opening 

Comments on the Draft Decision of Administrative Law Judge Carol Brown on New 
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Generation and Long-term Contract Proposals and Cost Allocation.  Parties submitting 

these comments are jointly known as the “Indicated Parties” 1. 

The DD adopts a proposal for development of new generation whereby the 

investor-owned utilities (IOUs) enter long-term contracts for new generation and all 

benefiting customers (bundled and non-bundled) pay for the new generation through a 

special cost allocation scheme. 

While its members take different positions regarding other aspects of the DD, the 

Indicated Parties commend the Commission for adopting their proposal for unbundling 

the capacity and energy components of any new generation procured under the adopted 

policies.  However, in adopting the Indicated Parties’ proposal, the DD remains unclear 

on certain key aspects for the implementation of the Indicated Parties’ proposal.  Further, 

the DD appears to assign the investor-owned utilities (IOUs) sole discretion for 

developing an auction for the sale of the energy component unbundled from proposed 

new generation.  The Indicated Parties request an all-party workshop for developing the 

energy auction design and seek clarification of key implementation elements of the new 

proposal in these opening comments.  

II. AN ALL PARTY WORKSHOP FOR DEVELOPING AN 
ENERGY AUCTION 
The Commission should clarify the DD to ensure that it does not give the IOUs 

sole discretion for designing the auction for the sale of the energy component of the 

proposed new generation.  The DD may be misconstrued as giving the IOUs this 

authority and should be corrected accordingly.   

Specifically, the DD stated:  

We agree that the energy component of the contracts for new 
resources can be managed by an IOU.  However, as 
recommended by the Indicated Parties, we chose to separate 
the energy component so the risks can be assumed by 

                                              1
 AReM and WPTF, who were not previously with the Indicated Parties, join with the Indicated Parties in 

filing these comments. 
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individual market participants.  We find that each IOU must 
demonstrate in its LTPP filing (or a separate proceeding if 
notified by the Assigned Commissioner of this proceeding) a 
proposal for how it will plan to conduct periodic auctions for 
the energy rights to all resources acquired under this interim 
proposal.  These auctions will provide the right for another 
entity to manage the energy component of the contracts.  
Essentially, the IOU will sell the tolling right, and retain the 
RA benefit which it will share with all customers hiring a 
third party to administer the auction.  

(DD, pp. 31-32.) 

The Commission should revise the DD to expressly establish a workshop where all 

parties consider the IOUs proposals and make proposals of their own for the energy 

auction.  At the workshop, parties should be prepared to discuss and develop an 

acceptable methodology for accepting or rejecting bids in the auction.  Clearly, the DD 

already contemplates a similar process; the “demonstration” the IOUs must make in their 

LTPP filing “or a separate proceeding if notified by the Assigned Commissioner” is an 

even more involved process for all-party contribution.  This workshop will serve the 

Commission better if held before the LTPP filings or an alternative proceeding is 

convened.   

The Indicated Parties proposed the energy auction in order to allow those entities 

who value the energy component the most to acquire and manage it.  Therefore, all such 

entities should get the opportunity to propose how the IOUs should conduct the auction to 

ensure fairness and build the kind of consensus that validates the auction for all 

participants. 

III. ONE YEAR PROVISION ON REVERSION TO JOINT 
PARTIES PROPOSAL 
The DD should be clarified to state that the periodic auctions should be conducted 

annually.  In any year in which there are no bids accepted for the tolling right to the 

contract, the IOUs may only manage the energy dispatch in accordance with the original 

Joint Parties (JP) proposal for one year, and return to the auction for the following year. 

In addition, the terms under which bids may or may not be accepted should be developed 
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in a process that allows for input from all interested parties.  These terms should not be 

left to the discretion of the IOUs. 

As currently written the DD is consistent with these Indicated Parties’ proposals, 

but it is ambiguous.  The Indicated Parties believe this annual auction is another key 

aspect of the unbundling of the energy and capacity component and should be expressly 

clarified.  

The DD states:  

The purpose of the auction will be to maximize the energy 
value and minimize the residual cost of the RA capacity.  The 
auctions should be periodic so as to capture the fluctuations in 
the energy market.  If there are no bids accepted for the 
tolling right to the contract, then the IOU will manage the 
energy dispatch in accordance with the original terms of the 
JP, i.e., it will be valued at spot market prices.  

(DD, p.32.) 

It is inconsistent with a periodic auction to have IOUs manage the energy dispatch 

for the remaining term of the cost allocation proposal after one or two failed auctions.  

Thus, it appears the DD accepts the Indicated Parties’ proposal for limited reversion to 

the JP’s proposal and an annual return to the auction.  However, failing to specify the 

duration of the periodic auctions and the related reversion leaves the determination 

subject to unnecessary dispute. 

IV. USE OF AN INDEPENDENT EVALUATOR 
The Commission should require an Independent Evaluator (IE) to oversee the 

IOUs’ auction of the energy component and ensure that the terms under which bids may 

or may not be accepted are agreeable to all participants.  This requirement is consistent 

with D.04-12-048 terms for the employment of an IE in the Request For Offers (RFO) 

process.  

In D.04-12-048, the Commission stated:  

We will require the use of an IE in resource solicitations 
where there are affiliates, IOU-built, or IOU-turnkey bidders.  
However, we will not require that the IEs administer the 
entire RFO process.  The IOU shall consult with its IE and 



 5

PRG on the design, administration, and evaluation aspects of 
the RFO to ensure that the overall scope is not unnecessarily 
broad or otherwise too narrow.  IEs should be available to 
testify as an expert witness in any associated Commission 
proceeding regarding upfront review of potential solicitation 
transactions.  

(D.04-12-048, p.124.) 

While the energy auction is not an RFO process, it is similar and will likely 

involve IOU affiliates.  Further, the reversion of management to the IOU when the 

auction fails is not unlike an IOU presenting an IOU-built plant in a competitive RFO.  

D.04-12-048 is the seminal authority guiding the need determinations and much of the 

direction of the current new generation policy.  Therefore, it is the appropriate authority 

for imposing an IE on the auction process.  

The DD already encourages the IOUs to employ a third party to administer the 

auction, and further allows each IOU’s Procurement Review Group (PRG) to oversee the 

auction. The design and outcome of the auction are too important for other participants to 

cede all discretion to the IOUs.  The IE should take more control of these two aspects of 

the energy auction.   

Several parties have commented that they are barred from the PRG, but required to 

pay the costs the IOUs may incur in the management of the energy component after a 

failed auction.  An Independent Evaluator should be mandatory to address at least some 

of the complaining parties’ concerns.  

V. THE CALL OPTION FOR THE ENERGY COMPONENT 
At page 32, the DD states:  

The IOU must submit a proposal for how the RA credit and 
costs will be calculated and allocated. …The proposal will 
include details on what will occur if the IOU determines that 
it no longer wants to auction the rights to the energy to the 
highest bidder, at which point the IOU can retain the full cost 
and benefits of the contract in its bundled customer portfolio 
for the remaining portion of the 10 year contract. … 

(DD, pp. 32-33.) 
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Indicated Parties have several concerns about this section of the DD.  First of all, it 

appears to grant the IOUs a free call option on the energy component of the generation, 

which eliminates the value that is to be maximized as a credit to the capacity costs 

provided under the capacity allocation.  Such a call option appears to be inconsistent with 

the principles of unbundling energy and capacity noted by the DD because it does not 

“maximize the energy value and minimize the residual cost of the RA capacity” (DD, 

p.32.)  As a result, if the IOUs are to have such a call option, it should be given its full 

market value and that value should be credited to the non-bundled customers who have 

been paying a share of the capacity costs. 

Second, if the IOUs decide to take the energy to serve bundled customers, this 

should be a one-time election so that the IOUs cannot game the energy value.   

Third, once the IOU elects the call option, this section of the DD also appears to 

eliminate the socialized cost methodology for the capacity component.  If this is correct, 

then it is not clear if the IOU can also suddenly withdraw the capacity that has been 

allocated to non-bundled customers as well, resulting in a negative impact on their RA 

planning.  If the Commission decides that the IOUs should have such an option, a process 

must be developed first to allow parties to plan for and procure the capacity allocation 

they may be losing.  

Because of the uncertainty created by this section of the DD, the Indicated Parties 

believe that this section of the DD should be deleted.  The Commission can further 

examine the implications of this aspect of the DD in the implementation stage deferred to 

Phase II of this proceeding. 

VI. AVOID FURTHER INTERIM PROPOSAL  
The DD’s interim proposal is supposed to support the development of new 

generation until the RA proceeding develops a better process for addressing California’s 

capacity needs for resource adequacy.  As the Indicated Parties attest, the DD’s proposal 

for separate treatment of capacity and energy has broad appeal and properly balances 

competing interests to reach a workable solution for a transitional methodology.   
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While the DD leaves the final implementation methodology to be determined in 

future proceedings, there is no need for parties to assume further delay in the 

implementation and suggest alternatives to the DD in the event of such delay.  The DD 

should reject any proposals for the adoption of an interim Joint Parties methodology 

before the full implementation of the proposal adopted in the DD. 

VII. CONCLUSION 
For the foregoing reasons, the Indicated Parties request that the Commission adopt 

their proposals in revising the DD.  

 
Respectfully submitted, 
 
/s/ Noel Obiora 
     
 Noel Obiora 

Staff Counsel 
 
Attorney for the Division of Ratepayer 
Advocates on behalf of the Indicated 
Parties 
 
California Public Utilities Commission 
505 Van Ness Ave. 
San Francisco, CA 94102 
Phone: (415) 703-5987 

July 10, 2006      Fax: (415) 703-2262
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